
 

ANNEX 2 

TO THE PARTICIPANT APPLICATION FORM 

IPR GUIDELINES 

 

 
Preamble 

 

I. The Members and Participants of the Company have come together to encourage the 

development of Next Generation Mobile Networks (NGMN). Each Member and Participant 

will cooperate in NGMN. 

 

II. The Members and Participants agree to the following IPR principles as set forth in this 

 Policy: 

 

 a. Fair, reasonable and non-discriminatory (FRAND); 

 b. Mandatory ex ante notification; 

 c. Aggregated terms. 

 

This Policy aims to help improve transparency and predictability, in particular through 

the Trusted Party process described below, with respect to the overall terms and 

conditions for licensing Essential Patent Claims (as defined below) applicable to 

Standards (as defined below). The Policy is not intended to result in any binding 

commitments on the part of Members or Participants of whether they would license or 

as to the actual terms under which they would license their Essential Patents Claims. 

Each Notification (as defined below) that a Member or Participant provides shall reflect 

that Member’s or Participant’s best estimate of the terms on which it would be willing to 

license its Essential Patent Claims (as defined below) as of the date of the Notification. 

 

 

1. Definitions Used In This Policy 

 

a. “Approved” and “Approval” mean compliance with the process of formally 

approving and ratifying a Standard or specification, by and in accordance with the 

rules and regulations of the relevant Standards Body; 

 

 b. “Company” means NGMN Ltd.; 
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c. “Essential Patent Claims” means claims of granted patents which a Member or 

Participant or any of its Group which is not itself an independent Member or 

Participant owns or has the right to commercially exploit and license (but not 

solely the right to sub-license) without incurring a royalty or other financial 

obligation and without which it would not be possible on technical (but not 

commercial) grounds, taking account of normal technical practice and the state of 

the art generally available, to make, sell, lease, otherwise dispose of, repair, use 

or operate equipment or methods or provide services, which comply with the 

relevant Standard as adopted, but shall not include such claims that (i) are not so 

essential even if contained in the same patent, (ii) are necessarily infringed only 

by implementing any non-mandatory, reference or informational portion(s) of the 

Standard, or (iii) cover any enabling technologies that may be necessary to make 

or use any product/service but are not themselves expressly set forth in the 

Standards; 

 

d. “Main Terms” means the following terms of a potential license: (i) the royalty 

terms (for example, the royalty rate and royalty base upon which the royalty rate 

will apply) and any other fees to be charged by the licensor; (ii) the permitted 

technical, commercial or other field of use; (iii) the geographic scope; (iii) the 

grant of rights and scope of license; (iv) the ability to sub-licence, assign or 

transfer the licence; (v) any reciprocal license grant or covenant not to sue 

conditions required from the licensee; and (vi) the licensor’s ability to terminate 

the licence upon the assertion by the licensee against the licensor of patent 

claims owned or controlled by the licensee; 

 

 e. “Member” means a Member of the Company; 

  

f. “Participant” means a Participant of the Company; 

  

g. “Policy” means these IPR Guidelines; 

  

h. “Requirement Specification” means a performance specification developed or in 

development by the Company which relates to prospective developments of 

wireless air interface technologies and which is intended to be used by the 

Company to assess the compatibility of each Standard with such specification (in 

each case only so far as such potential Standards are approved for publication as 

Standards by the relevant Standards Body) and only to the extent the Standard is 

approved after the effective date of this IPR Policy; 
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i. “Standards” means the following standards or specifications: 3GPP Long Term 

Evolution , IEEE 802.16m, IEEE 802.20 and 3GPP2 Ultra Mobile Broadband (or any 

other prospective wireless air interface standards or specifications as agreed in 

writing by all of the Company, Members and Participants), and “Standard” means 

any one of the Standards. For the avoidance of doubt, "Standards" does not 

include GSM, GPRS, EDGE, CDMA2000 (including EV-DO), UTRA (e.g., WCDMA, 

TD-CDMA, TD-SCDMA, HSDPA, HSUPA, HSPA+), IEEE 802.16d and 802.16e; 

 

j. “Standards Body” means an accredited standards setting organization 

responsible for the Approval of any of the Standards; 

 

k. “Standards IPR Policy” means any intellectual property rights policy and/or rules 

officially adopted and published by a Standards Body at the relevant time; and 

 

l. “Trusted Party” means the independent third party which has been appointed by 

the Board of the Company upon guidance of the IPR Steering Committee [to be 

appointed by the Company Board] to fulfil the role set out in this Policy (which 

third party shall not be a Member or Participant of the Company or an affiliate, 

consultant, advisor or supplier of the Company or any Member or Participant, 

which shall be without conflict of interest between any of the Company, its 

Members and Participants, and which shall be a reputable, trusted entity with the 

requisite qualifications and credentials to fulfil the role set out in this Policy). 

 

 

2. Obligation To Notify 

 

a. For the sole purpose of generating the Report specified in Section 7, all Members 

and Participants must notify (each, a “Notification”) in writing to the Trusted Party 

the prospective Main Terms for each of the Standards, upon which they would be 

prepared to license all their Essential Patent Claims to practice such Standard 

where such prospective licence is to be taken by an implementer of such 

Standard. Each Notification may also, for the avoidance of doubt, contain any 

other terms or information which the relevant Member or Participant in its sole 

discretion chooses to add to such Notification. Subject to section 5, all Notification 

information is provided on a best estimated basis. 

 

b. Each Member and each Participant must make a Notification in relation to each 

one of the Standards. 
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c. No Main Terms, other terms and conditions or other information shall be 

provided in a Notification in respect of a Standard unless the notifying Member or 

Participant believes that it has or will have Essential Patent Claims to such 

Standard. Where a Member or Participant does not believe that it has or will have 

Essential Patent Claims to any Standard, it shall provide a Notification stating 

such situation and stating that it is not providing any Main Terms, other terms 

and conditions or other information in its Notification for such Standard at that 

time and such Notification will be valid. Notwithstanding the above, and for the 

avoidance of doubt, no patent searches, inquiries or analyses are required to 

comply with this Policy. 

 

d. Notwithstanding anything to the contrary in this Policy, i) a Notification shall not 

be deemed an offer to license or an announcement of licence price or cost, or 

other terms by the notifying Member or Participant to implementers or adopters 

of the relevant Standard, ii) a Member or Participant is not obligated to license, or 

license on such terms provided in a Notification, or modify any pre-existing 

license by the submission of a Notification or by participation in the Company, and 

is not stopped from licensing any Essential Patent Claims for a relevant Standard 

on terms and conditions that are different from the terms and conditions of any 

Notifications; and iii) a Notification does not mean or represent that a notifying 

Member or Participant is willing to license claims of patents which are not 

essential, or license other technology, in respect of the Standard that is not the 

subject of the Notification. All notification information is provided on an estimated 

basis and “as is” without any representation, warranty or condition of any kind, 

including with respect to accuracy, sufficiency, materiality or completeness, 

whether express or implied. 

 

e. Each Member and each Participant agrees to act at all times in good faith in its 

preparation of the content and submission of Notifications, and otherwise in its 

compliance with this Policy. 

 

f. For the avoidance of doubt, this Policy shall not require any Member or 

Participant to undertake any obligations that would be inconsistent with or in 

violation of the Standards IPR Policy of the Standards Body adopting the relevant 

Standard for which it is an existing member, nor shall this Policy or participation 

in the Company require any Member or Participant to join a Standards Body 

and/or be bound by a Standards IPR policy when the Member or Participant is not 

otherwise a member of such Standards Body or bound by such Policy. Members 
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and Participants are required to license Essential Patent Claims on a fair, 

reasonable, and non-discriminatory (FRAND) basis only under and to the extent 

of their obligations under Standards IPR Policy. 

 

g. The provision of a Notification by a Member or Participant shall not be construed 

as making any representation or providing any warranty or condition (express or 

implied) to the Company or any other person as to the accuracy, sufficiency, 

completeness or utility of any Report generated using that Notification. 

 

 

3. Format Of Notifications and Trusted Party Verification 

 

a. Members and Participants shall use the list of Main Terms to provide sections for 

the contents of each Notification and may provide a section for any other terms 

and conditions or other information. 

 

b. The Trusted Party will be required to confirm to the Company within fifteen (15) 

days of a Notification Date whether each Member and each Participant has made 

a Notification in accordance with and as and when required by this Policy, and 

will at the same time copy such confirmation to the relevant Member or 

Participant. Upon the Company receiving a confirmation from the Trusted Party 

that an applicant to be a Member or Participant has made a Notification, and 

provided the applicant has submitted a Membership or Participant Application 

Form, paid any required membership or participation fees, and is compliant with 

all formal approval processes of the Company, the applicant will be immediately 

approved as a Member or Participant, as the case may be, and shall be entitled to 

participate in relevant Company activities, but shall have the right to withdraw its 

Notification(s) from use if the applicant does not receive written confirmation 

from the Company of its status as an approved Member or Participant within 

fifteen (15) days of such Trusted Party notice to Company. 

 

 

4. Frequency Of Notifications 

 

a. Notifications shall take place once every three months on dates set by the Trusted 

Party (the “Notification Dates”). The Trusted Party shall notify each Member and 

each Participant of the date of the next Notification Date at least one month prior 

to such date. 
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b. Potential new Members and Participants shall be obliged to make their first 

Notifications: 

 

i. if the next Notification Date is at least one month after the date on which 

they submitted a Member or Participant Application Form (as the case 

may be), on that next Notification Date; or 

 

ii. if the next Notification Date is less than one month after the date on which 

they submitted a Member or Participant Application Form (as the case 

may be), on the second Notification Date after the date on which they 

submitted a Member or Participant Application Form (as the case may be). 

 

c. No Notification in respect of a Standard shall be required after the date upon 

which such Standard is Approved by the respective Standard Body. The Company 

may request the Trusted Party to provide a Report in respect of a Standard in 

accordance with Section 7 as the Company may require at any point prior to the 

date of Approval of such Standard. 

 

d. A Member or Participant has to make a new Notification under section 4a above 

for each Notification Date. If a Member or Participant fails to make a new 

Notification with respect to a Standard, then the Trusted Party shall not consider 

any previous Notification by such Member or Participant with respect to such 

Standard for the purposes of this Policy. 

 

e. The Trusted Party shall inform the Company Board if a Member or Participant 

repeatedly fails to make a Notification, and each Member and Participant agree 

that the Company Board may terminate such Member’s or Participant’s 

membership from the Company for such repeated failure. 

 

 

5. Ability To Amend Notifications 

 

a. Each Notification is separate, and each Member and each Participant is free to 

modify, at any time, the Main Terms or any other terms and conditions or 

information in any of its previously-submitted Notifications relating to a Standard, 

which revised Main Terms (or any other terms and conditions or information) 

may be inconsistent (e.g., contain a lower or higher royalty rate) with the Main 
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Terms (or any other terms and conditions or information) it has notified in a 

previous Notification. 

 

b. The Notification last submitted by a Member or Participant shall supersede all 

previous Notifications. 

 

 

6. Trusted Party Process and Confidentiality 

 

a. To effect rights, entitlements and benefits of Members and Participants vis a vis 

the Trusted Party, the Company shall ensure that the Trusted Party enters into an 

agreement or agreements with binding obligations fully enforceable by each 

Member or Participant making a Notification of at least Main Terms against such 

Trusted Party, and shall ensure that the Trusted Party owes to each such Member 

and Participant any and all rights, entitlements and benefits of any obligations, 

representations and/or customary professional or legal duties as it does to the 

Company under its arrangement with the Company to fulfil the role set out in this 

Policy. 

 

b. Only instructions corresponding to the Trusted Party process set forth in this 

Policy shall be provided by the Company to the Trusted Party and the Trusted 

Party shall be required to strictly abide by this Policy. The IPR Steering 

Committee may provide additional guidance to Trusted Party in connection with 

the performance of its obligations under this Policy, provided that such guidance 

is not inconsistent with the terms of this Policy. 

 

c. Without prejudice to the provisions of section 2f above, Members and Participants 

shall not be required by this Policy to notify to any party, other than by the 

Notification to the Trusted Third Party, the prospective Main Terms for any of the 

Standards upon which they would be prepared to license their Essential Patent 

Claims. 

 

d. The Company shall require the Trusted Party sign an agreement in advance with 

each individual Member or Participant, in which the Trusted Party at least agrees 

not to: 

 

i. Use any information provided to it in its capacity as Trusted Party other 

than to confirm to the Company the list of Members and Participants 
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making Notification(s) and to generate the Report as specifically set forth 

in this Policy; 

 

ii. Disclose, compile or use a Report other than in accordance with Section 7 

below; and 

 

iii. Disclose or use the details of any Notifications other than: 

 

1. in accordance with generating the Report in accordance with  

Section 7 below; and 

 

2. in compliance with a binding request from a court or other 

regulatory authority with jurisdiction to compel such disclosure, 

provided that as far as possible: 

 

a. the Trusted Party first provides written notice to each 

Member and Participant whose Notification(s) it intends to 

disclose of such required disclosure; and 

 

b. provides such Members and/or Participants with an 

opportunity to seek a protective or similar order preventing 

or limiting such disclosure if they so desire. To this end, 

the Trusted Party shall include in its agreements with each 

Member or Participant a recognition by the Trusted Party 

that damages may not be an adequate remedy for breach 

and breach may cause irreparable harm to such Member 

and/or Participant providing the Notification. 

 

 

7.  Use Of Notifications and Reports  

 

a. The Trusted Party will consolidate the Main Terms (and any other terms and 

conditions or information) in each Notification into a report (“Report”) identifying 

in respect of each Standard: 

  

the aggregate royalty rate (being the total of royalty rates identified in the 

Notifications for the relevant Standard), other Main Terms (and any other 

terms and conditions or information provided by a Member or Participant) 
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for the relevant Standard, but not so as to identify (directly or indirectly): 

(a) any royalty rates notified by any individual Member or Participant; or 

(b) any other Main Terms (or any other terms and conditions or 

information provided by a Member or Participant) notified by any 

individual Member or Participant (except to the extent done so on an 

anonymous basis). 

 

b. Each Report shall be compiled on an anonymous, aggregated and confidential 

basis, and shall be in such form as to prevent any person form identifying the 

Main Terms, other terms and conditions or any other information of any Member 

or Participant. 

  

c. The Trusted Party shall be solely responsible for creation of the Report for the 

Company, shall have no ownership or rights in such Report, and shall provide 

each Report to the Company Board, the IPR Steering Committee and each 

Member, and Participant (unless such Member or Participant requests that the 

Trusted Party should not provide it with the Report) within one month of the 

relevant Notification Date or as required under section 4c. The Trusted Party shall 

keep a record of the Members and Participants which are and are not provided 

with each such Report. 

 

d. Each Report shall be marked as strictly confidential to the Company and notifying 

Members and Participants, and shall contain prominent disclaimers and notice 

restrictions with the effect that each recipient automatically agrees on receipt of 

the Report that i) the Company, Members and Participants make no 

representation, and provide no warranty or condition (express or implied) to any 

person as to the accuracy, reliability, sufficiency, completeness, utility or fitness 

for purpose of the Report; ii) use of information in the Report is at the user’s own 

risk and no Member or Participant shall be liable for any direct or consequential 

damages resulting from such use; iii) access and use of the Report is for the 

recipient’s internal and lawful business purposes only and the Report shall not be 

disclosed or used for any other purpose; iv) the aggregate royalty rate 

information is calculated as the total of royalty rate information identified in 

Notifications of individual notifying NGMN Members and Participants at the time 

and does not reflect actual or total licensing costs in implementing an applicable 

Standard nor a cap, limit on or forward-looking projection of actual licensing 

costs or fees; and v) the information in the Report is compiled from information 
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provided on a best estimate basis and “as is” without any representation, 

warranty or condition of any kind, whether express or implied.  

 

e. The Company, Members and Participants each agree to act at all times in good 

faith in their use of Reports, and otherwise in its compliance with this Policy. 

 

f. The Company, Members and Participants receiving such Report shall hold the 

Reports in strict confidence and shall not disclose any part of the Report to any 

person and shall not use or copy a Report other than for its internal and lawful 

business purposes or other than in compliance with a binding request from a 

court or other regulatory authority with jurisdiction to compel such disclosure, 

provided that as far as possible, the Company, such Member or such Participant 

first provides written notice to the Company, and all Members and Participants 

that it intends to disclose such Report and to provide them with an opportunity to 

seek a protective or similar order preventing or limiting such disclosure if they so 

desire. The Company, Members and Participants acknowledge that damages may 

not be an adequate remedy for breach of confidentiality which may cause 

irreparable harm. The Company shall remain fully responsible for claims that any 

disclosure or use of a Report causes harm, damage or injury and shall indemnify 

and hold harmless any Member or Participant from such claims. 

 

 

8. Compliance With Applicable Competition Laws 

 

a. The Company is an association of developers and users of standards-compliant 

products and technology. The Company is organized to promote the common 

interests of developers and users of the standards-compliant products and 

technology. The Company does not intend to and will not become involved, in the 

competitive business decisions of its Members or Participants, nor will it take any 

action which would tend to restrain competition among and between such 

Members or Participants in violation of any competition laws that are applicable 

to the Company or to its Members or Participants (“Competition Laws”). For the 

avoidance of doubt, the Company will not play any role in or influence the setting 

of any licensing terms and conditions of any Member or Participant. 

 

b. The Company unequivocally supports the policy of competition served by the 

Competition Laws and intends to comply strictly with such laws in all 

jurisdictions. It shall be the responsibility of the Company, its organs and officers 
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and every Member and Participant to be guided by this policy of strict compliance 

with the Competition Laws in all of the Company’s activities including operating 

under or carrying out this Policy or in use of the Report. It shall be the special 

responsibility of the Company’s officers to ensure that this policy is known and 

adhered to in the course of activities pursued under their leadership. No party 

shall seek any redress from another party for such party's unilateral exercise, in 

its own business judgment, to act, or omit to act, solely in connection with its 

involvement in any Company activities on the basis of its desire to comply strictly 

with the Competition Laws. 

 

 

9. Revision, Modification or Amendment of this Policy 

 

a. This Policy forms Annex 2 to the Membership Application Form or Participant 

Application Form (as appropriate) of each Member and Participant. Any revision, 

modification or amendment of this Policy shall only be binding upon the Members 

and Participants if: 

 

i.  set forth in writing; and 

 

ii.  the Member or Participant agrees in writing that it will be bound by, and 

will observe, all of the obligations set forth in the revised, modified or 

amended Policy, provided such written agreement is signed after the date 

of such revision, modification or amendment. 

 

b. The failure or refusal of a Member or Participant to agree in writing to be bound 

by the Membership Application Form or Participant Application Form (as the case 

may be) comprising a revised, modified or amended Policy shall automatically 

constitute withdrawal from the Company by the relevant Member or Participant 

as if effected under Clause 10 of this Policy. 

11 

 



 

12 

 

10. Withdrawal 
 

Each Member and Participant may withdraw from membership or participation in the 

Company at any time by providing written notice to the Company, effective as of the date 

of such written notice. Upon the effectiveness of any such withdrawal, the withdrawing 

Member or Participant, as the case may be, shall have no obligations under this Policy 

(including any amended version of this Policy), except its obligation to maintain the 

confidentiality and restrictions on use of any Reports it has received. 

 

 

11. Dispute Resolution 

 

Notwithstanding anything to the contrary in Annex 1 to Member Application Form or 

Participant Application Form, Section 6 of Annex 1 shall not apply to any claims or 

disputes which may arise out of, in connection with, or relate to this Policy, except for the 

first sentence of such Section 6. 


